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David Eisner

01:12 Good evening and welcome. I'm David Eisner. e President and Chief Executive
Officer of the National Constitution Center, andsipur distinct honor to host thé& Annual

Peter Jennings Project for Journalists and the t@otisn. It's named for a man who, prior to
his passing in 2005, had made it his mission tegoconstitutional conversations to his viewers
and readers. And moreover, he did it in such atlvaiywas commensurate with his enthusiasm
for what he felt for the historic human achievemepresented by the U.S. Constitution. Itis to
that unfinished mission that the Peter JenninggPrréor Journalists and the Constitution is
dedicated.

Our midcareer journalists come from 19 states acoduditries. The Jennings Fellows in the
audience—uwill you all wave? The Jennings Fellowthe audience represent a diverse group of
media professionals. They're all here and havergiys this weekend to engage with
constitutional issues. They're exploring the piihes and the ideas that are expressed in our
nation’s most cherished document. As journalisisy’re performing a unique service in
ensuring the integrity of our democracy, whetheedy covering the struggles of power in and
among our branches of government or if they’re rigpg on business, education, health, art,
culture or any other area where constitutionalesstome into play. In strengthening their
ability to report on constitutional issues, theystaving to provide all Americans with what
Thomas Jefferson called avenues of truth so thaf ak, all Americans, can fulfill our potential
as citizens.

On behalf of the center, | want to thank all of dannings Fellows and all of the participants for
honoring Peter’s legacy in such an important wieglso want to thank Jennings Project
Director, Todd Brewster, who you will be hearingrfr in just a moment. And of course, | want
to thank Kayce Freed Jennings, a close advisdrei@toject and a great friend to the center. Let
me also extend a special thank you to the Annenbeugdation and the Knight Foundation,

both of whose generous support is responsiblellmvismg us to bring you the Peter Jennings
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Project and this forum tonight. And to our distirghed guests here tonight | want to offer a
thank you for making this what promises to be aifegting conversation.

04:14 Tonight’s timely program, The Constitution and “Theng War,” will consider whether
the U.S. can maintain the long fought Constitusgprized balance of power where a war is
prolonged and will consider whether the executivstniave expanded powers to act without
significant participation by Congress or the coufi®dd Brewster will introduce the program.
In addition to his work with the Jennings Projdat;s the director of the West Point Center for
Oral History, which is our program’s co-presentes evening. He was a close friend of Peter
Jennings. Todd is a veteran journalist who forertban 20 years covered national and
international politics, working witilime and ABC News. He is co-author with Peter Jennofgs
the bestselling book3he Century andin Search of America. Todd has also taught journalism,
documentary film, and constitutional law as a uigjtprofessor at Wesleyan University, and he
is a Knight Fellow at Yale Law School. It's my pkure to introduce him now. Ladies and
gentlemen, please join me in welcoming Todd Brexvste

Todd Brewster

Thank you, David, and welcome, everybody, to oumneaent for the Peter Jennings Project.
It's a joy to be addressing you all, introducingstmain event, conceived in partnership with the
Center for Oral History at West Point. If you sgenlot of time around West Point the way that
| do, you occasionally hear Army officers grumblemat how war ought to be left to the warriors
and civil affairs to the civilian politicians. Yaalso hear Clausewitz’'s famous dictum, “War is
politics by other means.” Hence the dilemma wistieuld the line properly fall between civil
and military affairs? The framers negotiated gragh with a delicate penmanship. The
Constitution gives power to Congress to provide @uaghtain a navy, but an army must be
reappropriated every two years, so fearful wereistadand Hamilton that a standing army
could be an agent of tyranny. Yet there here adhaar oddity. It was under the administration
of Thomas Jefferson that West Point, a militarydacay churning out professional warrior class,
was founded in 1802; Jefferson who feared standinges as much as anyone in his time. If the
framers were suspicious that a powerful militaryudobe bloodthirsty, perhaps too quick to act,
history has not necessarily proved them right.eAfhe first guns were fired at Fort Sumter,
Abraham Lincoln famously derided the parade of Wraenerals who, as he put it, “had a bad
case of the slows,” so reluctant were they to &cthe end, it was he as much as anyone else
who guided the Union soldiers to victory. In owrotime, we know that the decision to invade
Iraq, the adoption of enhanced interrogation tegpnes, and the insistence on going to war with
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the army we had rather than the army we may hasdattwas guided by our civilian leaders,
often in conflict with the military’s advice. IsiArmy officers who understand perhaps better
than anyone else that other familiar phrase, “tigedf war,” and know that no plan survives the
first contact with the enemy. War, they know, damgerous and unpredictable business.

08:09 Throughout most of American history the Army hasiated small, its role episodic,
built up during wartime and demobilized quicklyeaftthat is, until World War II. Since then
the Army has remained large, expensive, and mergéntly employed, not only because of
America’s stature as a superpower but because hesngerpower in the 2Gnd 2% centuries
has required a permanent war footing from World W#s the Cold War to the War on Terror.
The result has been a president who is always eftess Commander in Chief and an executive
bloated in size. Remarkably, James Madison amtiegthis when he argued in thederalist

that, “constant apprehension of war has a tendenmnder the head too large for the body.”

Today we are in a period of extended conflict viitiops deployed in two theaters and, perhaps
even more important, a sense that a protracted ®@ryears, 40 years—will blanket the first
half of the 2% century. How can the Constitution tolerate susiti@ation? What are the
implications for civilian control over the militamyhen the military is in a period of permanent
engagement? What are the prospects for the batdmpmaver?

Today we are fortunate to have a panel of extraargprofessionals to help us negotiate
through this difficult territory. Brigadier Genétd. R. McMaster commanded th& Armored
Cavalry Regiment in Iraq and was widely praisedsieuring the Iraqi city of Tal Afar in 2004.
He has been a military history professor at WesttPbolds a Ph.D. in history from the
University of North Carolina, and is the authoradkerrific book which | recommend to all of
you, Deréliction of Duty: Johnson, McNamara, the Joint Chiefs of Saff, and the Lies That Led

to Vietnam. He’s also a local boy. He grew up here in Riglphia.

Retired Army Four-Star General Jack Keane servelddrVietham War as a paratrooper. He
was later deployed in U.S. engagements in Sontdidi, Bosnia, and Kosovo. He commanded
both the 10% Airborne Division and the #BAirborne Corps and was Army Vice Chief of Staff.

Bruce Ackerman is the Sterling Professor at Yale ISxthool. He is the author BEfore the

Next Attack: Preserving Civil Libertiesin an Age of Terrorism. His op-ed piece criticizing

General Stanley McChrystal for publicly challengfigesident Obama last fall was widely
circulated. Bruce is now at a work ®he Expansion of the Presidency in the 21% Century.
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10:55 They are all joined tonight by Terry Moran, co-aochf ABC News’s “Nightline.”

Terry is uniquely qualified to frame the questidmstonight’s program. In addition to his work
at “Nightline,” he is also ABC News’s Supreme Caototrespondent. He has reported
extensively on the wars in Iraq and Afghanistam @ was White House correspondent during
the presidencies of Bill Clinton and George W. Bush

So let’'s welcome our guests and get ready for aitieg evening. Thank you.
Terry Moran

Thank you, Todd. Thank you. It's an honor to bechwith all of you and with this remarkable
panel. It's a great topic too, a topic of abidintgrest, really, to generations of Americans. You
never know where it's going to turn up. | washe taxi over here and told the taxi driver, “I'm
going to the National Constitution Center.” Shartstdriving, and a couple minutes later,
apropos of absolutely nothing, she said, “Wellhygaaybe we’ll get our Constitution back
someday.” Now, she could have been someone wini tike President Bush or somebody
who didn’t like President Obama, she could havenlz®sbody. But it's that wordur that

really is the focus, as Todd has pointed out. Ataes own their Constitution, and this building
is full of those quotes telling us that, one froomd Marshall | saw this afternoon: “The
American people made their Constitution and ongytban unmake it through conversation,
through discussion.”

So let’'s do some Constitution making. And I'd lilcestart with a big question focusing on one
word in our title, our topic, “The Long War” and &lConstitution. War. War has a

constitutional meaning. The Constitution dividgspower over war between the branches. It's
got a political meaning. Nations and peoples cbhatgvar, and of course, as General Keane and
General McMaster know intimately, it has a humaranngg which is right at the bottom of it all.
So, war. Is that the right word to use—this isshate that’s out there—to describe the struggle
we’re in to defend our country against extremistaslim jihadism, against terrorism, and to
defeat that enemy? Is war the right word? Geréeahe, what do you think?

General Jack Keane

The struggle against jihadism and radical Islarolgarly is a political movement. It's founded
in an ideology that has clearly a religious bask. té\nd we cannot dismiss the seriousness of
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their belief in that. But what clearly makes a warmy view, is the means, which is jihadism
and the use of arms and violence to achieve tholsicpl objectives. And even though they
may not be a nation-state in some cases—in sones tasy are—the fact of the matter is they
are using armed violence to achieve political dibjes, which is essentially what war itself is.

Terry Moran
But Bruce, you don’t think so?
Bruce Ackerman

14:16 We have to make a distinction between two sorfgalblems. One is we certainly are at
war with Saddam Hussein, and we certainly are atwith Afghanistan, and we are certainly
engaging in occupation of these two countries @ptiesent time, trying to prop them up in
various ways. So war in that sense is perfecthr@priate. The problem of terrorism is not a
problem of war, however. It's a real problem, It'sta very different one. The state is losing its
monopoly of force in the Zicentury. That's a problem that would exist evidhé Middle East
became an oasis of peace. 9/11 and such everftsmdaamentally not like Pearl Harbor. In
Pearl Harbor you had a state, a war machine, thakgew was going to follow and could have
invaded the United States. Terrorist acts willlwdatermittently. They are the consequence of
black markets in violence. A smaller and smaliember of people, whether they be called
jihadists or militiamen from Montana or whateveill with smaller and smaller sums of money
be able to buy bigger and bigger weapons. Thag€dbtack market. And we have to understand
that that's a very different problem from invadicguntries.

General Jack Keane

Can | respond to that?

Terry Moran

Yes. Let's go to General— Go and then just jumpYou bet. General Keane.

General Jack Keane
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16:35 First of all, this enemy has declared war agaisstad | think that's a fact. Secondly,
most administrations, both Democratic and Republicadealing with this threat prior to 9/11
treated it as something less than war. They tilgages criminal activity, whether it be
Republican or Democrat. Post-9/11 | think we fiyaloke up to the harsh reality of what it had
always been: an act of violence against the natiate, which it is, much what the Israelis have
been dealing with with their own problem. We knfmwa fact—those of us who have been
around the intelligence community—that this samaybaf people want to get their hands on
two or three WMD capability and do that almost ditameously in our cities, killing somewhere
in the neighborhood of 200,000 per. Now, 9/11,hbeor of what we witnessed—the means
certainly is terrorism—a potential WMD strike in Amica that would collapse our economic
system and drive down the trust and confidencetional institutions and therefore make the
United States mute is their objective, and thaminjudgment, is all about war.

Terry Moran
Okay, General McMaster.
Brigadier General H. R. McM aster

I'd just like to make a couple quick points. Fiostall, | think prior to 9/11 we saw the gravest
threat to our national security as emerging fromrtiost industrialized nations. And when we
perceived that threat, we could see those indliggthnations mobilize and we could in turn
respond to that. | think now what Bruce has mertibis with the increased access to weapons
of mass destruction, weapons of mass effect, thiéyadf terrorist organizations to do something
fundamentally different from what terrorists haweeh able to do in the past, terrorism is not a
new phenomenon. What is new is the access to tiestrictive weapons and also
communications and the ability to take local griesas and connect them to a networked
transnational movement that poses a grave thredk ¢ovilized peoples—our nation and
especially the peoples of that region. And I thir&kimportant for us to remember that this is
essentially an irreligious enemy who uses an gielis ideology to motivate largely
undereducated or illiterate young people to thairse. They exacerbate weakness and use
weakness where there is lawlessness, lack of gameenrule of law. And so for us to be
effective against this enemy, to deny this enenfig Bavens and support bases that are still
needed to mobilize resources and organize effgdasat us and others, we have to operate in
the least industrialized areas, more agrarian asggbwe have a very complicated problem of
not just a security problem, not just a militarpiplem where you can follow the advance of an
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army across the map and know when they get toapieat city the war is over, but we have to
be able to integrate civil and military efforts yelosely to achieve the kind of sustainable
security and stability necessary to remove thefehsavens and support bases to protect
populations and help inoculate them against thieeaof this enemy who cynically uses this
irreligious ideology for their own purposes.

Terry Moran

19:50 So there you have an outstanding display of the labate over this. Why does it
matter in this topic? Because war has a conginatimeaning. And if we call it war—and let
me pick up on Bruce’s point—if we call it war, do&ghat stack the deck constitutionally for
the president in the Long War, decades perhapstpated by threats, close calls, successful
attacks? Doesn’t the president’'s war-making pawen reach a kind of Caesarean zenith that
he or she is constantly deploying military forceing military force covertly, overtly, large-
scale, small-scale. In the Long War doesn't thessjolent in this situation we’ve just described
become constitutionally unrestrainable?

General Jack Keane

| don’t think that’s true at all, but certainly glabdication that it is a war gives him additional
powers or gives her additional powers, that’'s foesbecause if it is a war, then they can use all
the element of national power to deal with that esal not just treat it as a criminal activity as
we had done in the past. As a result of that, hetgust using military means; he’s using covert
means to do that and also he’s using other elenewls it. We cleaned up a lot of the al-
Qaeda’s finances. The Department of Treasuryatagesvery herald work which isn’'t in the
public domain and probably should not be, and odytahe power that he had to do that was
able to achieve those kinds of results. The Hasmmework of the Constitution in terms of the
limits of presidential and executive power ard gtiére.

Terry Moran
They still are.

General Jack Keane
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21:42 They definitely are as | see it and as | see ndppiayed out in front of our very eyes in
terms of the Congress of the United States. Nswhare potential for abuse? Certainly so. But
| think the values of America, the character of Aiteeas it's defined in the Constitution itself,
are there to limit that power and at the same gime the president the tools to meet the ever-
changing responsibilities that a global country imathe world today. Is there tension there? Of
course there is, and it's been a subject of mublatgein our country, as it rightfully should be.

Bruce Ackerman

If it's a war, | think it's extravagant to think diis as a war; that is to say, not the wars agains
Afghanistan and Iraq. Those are classic warsavemo trouble with that. But let’s just step
back for a second and ask at what point from 18310, what moment was the least
dangerous for America? The answer is today isethst risky. When we had the Soviet Union,
that was a big state. We had members of a Commpauity who actually were in high

positions. There was a conspiracy in the UnitedeStby very reputable people who thought
that Marxism and Leninism was the way to go. M@ much riskier than today. We could
have had total nuclear obliteration. Did we thqoeople before military commissions? No. We
tried Communists, even at the worst of the McCapbgod, in civilian courts. Once we say that
the situation today is like Abraham Lincoln tryit@ydo heroic things in a condition of true
national emergency, once we say that this situaigin now is like the situation that Franklin
Roosevelt encountered when some Germans came aadiwaped off on Long Island in a
submarine and he sees them and put them beforit@yntommission, giving them no due
process, | should say if our situation is like thiis justifies under the laws or under the
precedents of the United States very repressiversgtvery repressive actions by the President
of the United States. So we have to be very chr@fe presidency, as you were suggesting,
Terry— We've had many, many wars: the war on etithe war on drugs, the war on terror.
Terror is a techniqgue. We don’t make war on tegh@s. There are seven billion people in the
world almost, and there will always be—always—jitsésl non-jihadists, people who think that
the treaty of Guadalupe Hidalgo is terribly unjwehjch it was, by the way. There will always
be people, millions of them, who will conceive béiselves as enemies of the United States
and form conspiracies. As | said, this is a venyas problem, but we should not call it a war.
If a state actually organizes itself and makesagainst the United States or if jihadists or others
seize control of let's say Pakistan, then thatizaa.

Terry Moran

Transcribed by ADEPT WORD MANAGEMENT #Fhe Transcription Experts
March 4, 2010



The Peter Jennings Project for Journalists and the Constitution
Military Panel

February 27, 2010

Page 9

25:53 There is a constitutional and very pressing legaistjon in there which Congress has yet
to address in some ways, and let me put it to GéhecMaster. Bruce just said terror is a
technique. Terror is not the enemy. We aren’tingal war on terror, according to Bruce. So
who is the enemy? And for the purposes of detanfar the purposes of what the President of
the United States, what the government of the drftiates, can do, who is an enemy that we
can imprison?

Brigadier General H. R. McM aster

We have plenty of them right now. From the peripe®f a soldier, we are at war because
we’re operating against enemy organizations theafighting our soldiers and fighting our
partners in Afghanistan and in Iraq every singhe ddow the enemy that we're facing is a
hybrid enemy, but make no mistake that this istavokked, organized enemy with a real
structure and ability to mobilize resources. Igdnistan you have sort of a hybrid enemy, you
might call it, but it's an enemy that has joinecamalliance of convenience. You have a series
of Taliban groups. It is not a monolithic organiaa, but you have the Hakani network, you
have the Hekmatyar, the HIG group, you have thehafgTaliban, you have the Pakistani
Taliban that is made of a number of other sub-argaions. But these organizations are
operating against us, many of them are operatiaghagthe Pakistani government, others are
linked to transnational terrorist organizations thave conducted attacks in India and elsewhere,
and so these organizations are who we’'re fightifigou want a proper noun, fill in the blank on
any of those groups, and we are at war against.thertag we are war against insurgent
organizations that over time became affiliated witlQaeda and allied with the al-Qaeda
affiliate in Irag, an organization with this ta@afest ideology. Anybody that does not adhere to
their narrow irreligious definition of Islam is ambeliever, a rejectionist, and so forth. And
we're also at war with Shia Islamist militias, marsfywhom are directly supported and

controlled by the Islamic Republic of Iran. Sdink it's important for us to understand the role
of the military in fighting these wars against th@sganizations but also the role that the military
plays in the area of deterrence and conflict preean One of the differences between wars
against states or the Cold War is we were ableterd state actor. These groups are much
more difficult to deter, which is one of the reasaovhy we’re fighting them overseas: to deny
the safe haven and support bases the opportutotjgsse a grave threat to us, our key allies, and
certainly our partners in the region, especiallgt#dnistan and in Irag.

In terms of the status of detainees, these areepesoners from our perspective. But what is
important in these environments where the enemydslén to the population is to make sure that
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we are continuing to evolve our capabilities in Areny to develop police work, to be able to
gather not just intelligence but evidence agaimssé individuals because one of the key ways to
defeat this enemy is to do so consistent with tie of law within that particular country. And

so what is important for us as we are fighting inemy, as we detain this enemy, is to develop
a transparent review-based security detainee syatamg with our partners in the region. But
there is no way that | can imagine giving the gtatuthese individuals we’re fighting overseas
commensurate to the status that our own citizems.hlimean, | think that’s a ridiculous notion.
So if we equate the fact that we are capturingetitemy and imprisoning the enemy, as we
should, overseas to any kind of repressive pohaye U.S., Bruce, I'm not sure what you're
talking about, but I think it's two separate issues

Terry Moran
29:52 Fire away. Do you want to answer?
Bruce Ackerman

Oh, sure. Let’s take Somalia or Yemen because whae talking about is the failure of state
power and the creation of black markets and smallgs. There’s every reason to think that if
Irag and Afghanistan are stabilized, then we hhesd other places. One question: If it's a war,
which we need a new framework presented some time—

Brigadier General H. R. McMaster
You need to come with me next time. You'll be #img, “Hey, | think 'm in a war here.”
Bruce Ackerman

But from the constitutional point of view, you sean we invade Somalia? Can we invade
Yemen? Who declared the war? It's only this mgtiwar on terrorism or war on them—we
know what they are, and then of course we finctloat there are all these little groups who have
a very problematic relation to one another, anddbegress of the United States has or hasn’t
authorized a global war. The Bush administratiog the Obama administration’s doctrine is
that there is no battlefield here, and that’s wtsya problem for domestic when Jose Padilla
arrives in the O’Hare airport and is seized, hasvaapons but just on intelligence, and then he is
put in the naval brig for the next three and a haHrs as an enemy combatant. So if we admit
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this notion that we’re at war with all of these diish groups with a thing they have in
common—they’re not states, they haven’t controitsdes—then how do we declare war on
them? Now, the key issue is we have to take prgaoteasures in a structure, but we have to be
problem-oriented in developing new constitutiomah@epts, not just call it war, not encourage
extravagant analogies to what Franklin Roosevedt wato in a total war for its civilization and
say, “That’s just like a problem, which would b&eaible thing, destroying half of a city of the
United States.” But really, we were up to much seon the Second World War and the Cold
War. And so we have to structure a new framewathout extravagant analogies to these
heroic moments or terrible moments in the pastdhatated to the problem, and that's my real
problem with this aimless war talk.

General Jack Keane

33:27 Personally, | don’t think that’'s aimless, and airgssomeone at one of our airports that
we believed to be a suspected terrorist or a daorgreat to the United States is more in the
purview of criminal activity and something that lawforcement is doing; in this sense a much
lesser action than what is taking place overseasevwur armies, navies, air force, and marines
are operating in a theater of war. | want to gckita something Bruce said about the Soviet
Union. This Communist ideology, clearly intent@ominating the world with that ideology, not
trying to force it on others in the sense that Eas@nd Nazism were doing that had to be
violently repelled, but believing that with thaemogy the world would come to them because
of the model state that they established, thagpe#d in front of our very eyes. But in doing so
they became a super military power and had cledelglogical opposition to what the United
States stood for. Therefore, we were geopoliyaaiposed with them during that time frame.
What kept that from becoming the potential holot#@usould have become is because they were
a nation-state that wanted to preserve that natiate, and the policy of mutual assured
destruction worked for both nations. That's thalitg of it. | believe this period that we’re in,
dealing with these transnational actors, is aggumtnore dangerous period for us because of
what their intent is and the means to achieveitttaht. And even though they’re not sitting
there with a government and a head of state amdieegorce that's self-evident and an army
that’s even more evident for us to deal with, tliginger and threat to us is significant, and it's
not something that we should ever attempt to miménm any way, shape, or form or even
suggest that it is considerably less right now tay period since World War |II.

Terry Moran
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35:30 Let me shift gears right now from that big questioran intimate question, in a way.
Interrogation, which is a question of our valuex] & this world that we’ve been discussing
where whatever label you give it the danger camgtmoment be very extreme, the government
has taken steps in interrogations that many pdwglleve cross the line into torture. So | just
want to ask an open-ended question. Are therestimien interrogators in uniform or civilian
interrogators must, in this long war we’re talkiggout, cross those lines of our values and
traditions? And is there a constitutional way yam do it? Who would like to take a crack at
that?

Brigadier General H. R. McM aster

I'll just answer from an inside of the Army perspee in terms of Army operations. The answer
to your question is no. There is never a timertss the line. | don’t think you can justify it
from any kind of philosophical point of view, froeither a Kantian point of view of treating man
as an ends or a John Stuart Mill kind of pointiefwfrom taking a utilitarian perspective on
this. First of all, it's not right to do it. ltndermines our values as a force if we behave in tha
way. It can have a corrosive effect on a unit&ciiline, a unit’s professionalism. It's
absolutely inconsistent with our Army’s values that draw on the values from our nation as
well. But also it just wouldn’t work. There’s meason to do it from a military operations
perspective. Now, the largest percentage of toplpavho we capture in Iraq or Afghanistan—
many of them—have been essentially brainwasheay hlave been brought into these
organizations through effective propaganda anahftisnation. Some of them joined for
mercenary reasons, for money and so forth. Yo laavery tiny core of committed ideologues,
but most of them are even using religion cynic&dlytheir own purposes and are recruiting or
coercing these others to join or brainwashing tb@foin these organizations. I’'m talking about
people with third or fourth grade educations whmeadn, they kill the legitimate imam of the
mosque, they use the mosque as a recruiting tum},take 14-, 15-, 16-year-olds, they draw
them in by telling the family, “Give us your sonwe’ll kill your whole family.” These are

many of the people who we’re interrogating. Soeothey see that we are not some part of a
Zionist crusade or a conspiracy, that we're notdlie subjugate them, once they see they're
being treated respectfully, you get all kinds abgeration from them. There is no reason to use
any kind of physical or mental abuse against theour experience.

Terry Moran
It happened though.
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Brigadier General H. R. McM aster

38:19 Of course it happened, and it was, | think, a bdeakn of standards and discipline. And
the Army has addressed this head-on in terms of—

Terry Moran

Do you think in the early years after 9/11 thabstthat you just described was weakened in
uniform and, certainly with civilian interrogatotbat Abu Ghraib wasn't just an aberration, that
there was a shift in the way men and women in umifooked at that? What do you think?

General Jack Keane

| don’t think so myself. To redo all these eventsdon’t have enough time, but I've spent a lot
of time on Abu Ghraib, and we had a fundamentahlatewn in discipline and leadership that
led to absolute outrageous hooliganism and nohetiten of policy, and you get into the details
of that: ineffective company commander, ineffeetbattalion commander, a brigade
commander whose headquarters was in Kuwait as edgosn the theater, and how we
tolerated that is beyond belief, not having theppraoversight, etc. There are no excuses for that
horrific behavior and, even worse, for the morghhground that we lost as a result of that and
the damage it did and that continues to resonatendrthe world in terms of America saying this
and doing something else. We grew up as officetee United States military, H. R. and |, and
torture is about as foreign to us as any subjediddoe. It just isn’t in our values, it's not
anywhere in our policies, there’s no training akigut’s not something we would do. At the
emotional tension level of war and particularly wh@u're dealing with an enemy that’s living
among the people, doesn’t wear a uniform, and thereension levels and frustrations, are there
at times abuses? Yes. When we find those abweedeal with them. We hold people
accountable. They go to jail if necessary, theglimmissed from the military if necessary, they
lose their rank and status that they have if neggssl'he abuse of enemy combatants in war by
the United States military has occurred in everyw&ve ever been in. That's the reality of it.
The reality is it's not policy. War is an evenatis full of tension and emotion and huge
psychological pressure. When H. R. says it's akaewn of discipline, that's exactly what it is.
We take these beautiful, young people in Americh\aea train them to do something that's very
difficult, not just to protect lives but to takerhan life. That is a sobering responsibility that w
draw from our commissions as officers to the Coumtstin of the United States. To get
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somebody to do that, you have to have a disciplorgdnization because we never want to take
more life than is necessary. That's American valoerating in a wartime environment. We
will do what we need to do to compel an enemy imseof taking life, to be sure. And then
when we have a prisoner in front of us or a detindront of us, we want to treat that prisoner
with the dignity that another human being deservidsat’s policy. So torture is about as foreign
to us as officers or as noncommissioned officetha is in the United States military. It has
happened, and when it does happen, we’re goingltbgeople accountable, and if necessary,
put in correcting mechanisms in terms of educagioe training, which we had to do after Abu
Ghraib to make sure that everybody understood wkahought everybody should have
understood.

42:12 | do have an exception here. | believe that tlesiBent of the United States, acting as a
president duly elected by the people, should be tbact and use special interrogation
techniques if, in a special set of circumstandes sbvereignty of this state is being threatened
by a typical catastrophic WMD event and he has $aa in his hands that knows where and
when. If that intelligence is there, then | thihlat president should be able to do something
about that to preserve what could possibly hapgemrasult of that. That's the only exception |
would make for that.

Bruce Ackerman

Torture was the official policy of the Presidentloé United States. This is what John Yoo's
memo was all about. John Yoo’s memo, which waotheial policy of the United States—
secret, to be sure—in one of his more extravagamemsions said that despite the fact that there
is an anti-torture statute passed by Congressjtddhp fact that we are signatories to
international agreements, but it's not a mere golestf international law; it's a question of
domestic law. We're not talking about John Yoo’'$4si’t John Yoo; it was the
administration’s policy which was reported, and iolgly, President Bush knew it. It isn’t
merely that the Office of Legal Counsel defineduoe in a narrow way; it also asserted that the
President of the United States as Commander inf @hdethe constitutional authority to override
the statutes. And that was the feature that irmdelack Goldsmith, the next head of the Office
of Legal Counsel—John Yoo was never; it was Jaydeyho was the head of it—to withdraw
the memo. But there can be no doubt that tort@® tive official policy of the Bush
administration, and we shouldn’t engage in collextienial here. My concern is not so much
the reason of exculpation of John Yoo and the lkg;concern is what’'s going to happen after
the next terrorist incident in the United Statésthere any reason to think that the extreme
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reaction, as exemplified by the Bush administragtieiti not be repeated? | do not think there is
any reason to think that the next time around belbetter unless we think constitutionally about
the problem and create new structures. You daejdve that in the period after a terrorist
attack in the United States there is a good retsbave a new statute which regulates states of
emergency; neither crime nor war but to creatai sif emergency in the United States so that
we can have not torture but for 60-day periodssamader much less than probable cause and
detention and questioning of people suspectedgdgng in terrorist attacks because, of course,
we won't know next time around, just as we didniblv last time around, whether there are
eight cells throughout the United States, eachladiw has prepared or whether a small terrorist
group of 300 people with some serious weapons justéucky. It's not a problem like war, but
it is a problem, and it is justified for a shortipé of time to try to find out and disrupt the eth
seven or eight sources in the country. The proltleahl see before us is hormalization of states
of emergency; that things that are justified inghert run, although reasonable people can
disagree about what special interrogation techrsgue and are not and things of this kind, but
whatever is justifiable after an attack when yoddanly recognize that it isn’t merely a free-
floating risk which is going to exist for not th@hg War; it's going to exist for a very long
time—hundreds of years—this loss by the statesafibnopoly of authority. But when
something actually happens, that's a very goodore&stry to find out whether there are eight or
nine other things that are about to happen todake preemptive steps in the short run and
every 60 days, in my proposed emergency statute-thbudetails aren’t too important—
Congress would have to vote again on whether waldh@ve another 60 days of emergency.

Terry Moran

48:06 State of emergency.

Bruce Ackerman

Absolutely, so that instead of thinking in termsaafr and crime, we should have these three
conceptual boxes: war, in which we're really deghwith— It's a very different problem if
extremists take over Pakistan. That really isrg déferent problem from these little groups

moving around, and they’re never going to be elated.

Terry Moran
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48:32 An American state of emergency is very provocatarej we're going to open it up for
guestions in a little bit. But | want to pick up something you said and get the view of our
military friends and colleagues here, and thaha after the next attack—God forbid—the
president is going to be radically empowered omz@ra | remember coming to the White
House. | was covering the White House after 94ht] I'm sure | was imagining or projecting,
but you’'d walk through those gates, and | almastyfau could sense all the values, the
traditions, the strength, the hopes, the feare@tbuntry surging into that house, surging into
that office, into that person. And there is a senkere the president is almost supreme. He
could have ordered an invasion of the moon in thiage afterward and probably gotten
majority support for it. So the question | haw&hat is the responsibility of the military
leadership when the civilian leadership, undemitessure of these emergencies which we are
going to face, overreaches or does something rstalfyid?

General Jack Keane

In terms of military and national leadership, theae always been disagreements here. | think
what you’re going to find from the military is sat trying to sharpen the reason at the
policymaking level of the rationale to go to wachese most people who have been exposed to
this quite a bit are fairly conservative about tise of that instrument. But | think at the hedrt o
what the military is doing is we’re providing adeiave’re placing options in front of a national
leader in terms of what the risks are and whab#reefits are, and when we disagree in a matter
of policy and we don’t believe we can execute ttran there’s plenty of opportunity there to do
something about that.

Terry Moran

What do you mean?

General Jack Keane

Resignation, which is done in full public view, whiwould crystallize then that issue a little bit
more for the media and also for the Congress obthieed States. As you can imagine, a four-
star leader resigning over a disagreement in aemattipolicy with a president over a theater of

war, within 24 hours after that resignation wherée? Before the television cameras and the
Congress.
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Terry Moran
51:24 He's on “Nightline.” That’s where he is.
General Jack Keane

Maybe he’s on “Nightline.” Most of my military #nds would probably shy away from that, but
they would answer the call to testimony before@oagress and, giving a full explanation of
what that is, the American people would have theebeof that and the Congress would have
the benefit of that. It's an important issuehihk sometimes it's overstated in terms of what
military impact can have on policy formulation baesa at the end of the day the military
executes that policy. That’'s primarily what itsi¢tion is. But it does not suggest or minimize
the importance if those leaders believe that tbétyis wrong, they have a moral problem with
that policy, or they have some other executionassith that policy, then they should speak.
Most of the ones that | know would; clearly, thare some that would not, even though they
have been in leadership positions, and | wouldtikkehink that those that are coming behind us
would as well. And H. R. wrote a book on this.

Terry Moran

Yeah, a marvelous book on it. So on the situatiovietnam during the Johnson administration,
what is the responsibility of military leadershijp@n a president is either getting into or getting
out of war in ways that the military judges are ng®

Brigadier General H. R. McM aster

There’s only really one responsibility, and it'spgavide your best military advice and to not
cross the line between advice and advocacy. Nobtsty generals to make policy. To do that
would be dangerous to our democratic values ancegsees. But it is important though for the
military to provide their best military advice, atite quality of that advice depends on, | think,
who the military leaders are, the degree to whindy're able to provide thoughtful advice and in
a way that connects to the policy goals and ohjesti There has to be what Professor Eliot
Cohen has called unequal dialogue between ciMéiaders and military leaders. It's very
important for military leaders to help maybe crilsta the policy by helping civilian leadership
understand the potential costs and consequencdsefmdharpen whatever the objectives are.
George Marshall said at one point that if you getabjectives right, a lieutenant can write the
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strategy. |think a lot of the debate has to beuakthat. George Bundy, by contrast, who helped
set conditions for the disaster of Vietham andwig we got into Vietnam, said that the lack of
an objective was really an advantage because thatwgive the president more flexibility in the
domestic political realm. So if things went bad/ietnam, the administration could just say,
“Well, it wasn’t really our objective to win thisav anyway.” And it was that ambiguity that
prevented the development of an effective stratélgye problem with the joint chiefs in this
period of time is the Joint Chiefs of Staff failedprovide their best military advice and instead
told their civilian bosses what their bosses wamdeldear. And so they compromised their
principles for expediency. They thought if we jgst our foot in the door militarily, then over
time they could argue for more resolute militaryi@ae So | think sometimes you can cast a
false dilemma like we are here, like using the wiotdl war—we’re not in total war; that's a
false dilemma also—but a false dilemma betweemnasion and then complete passivity.
Really, there are lots of examples of very effectwil-military relations in the course of our
history. | would say it depends less on law, peleds less on bureaucratic structure, and it
depends all on the character of the individualstaedelationships that they develop. And |
think that is what’s most important.

Bruce Ackerman

55:17 | think it depends a lot on structure and, in gaifir, the fundamental change in
American military structure wrought by the Goldwaléchols Act of 1986. Before that, the
members of the Chief of Staff voted, and the chamwas basically a coalition builder. He
couldn’t speak out unless everybody agreed. Wedmd were, a check and balance system
within the military, and the military members ogtjoint chiefs were mostly interested in more
bombers, more soldiers, more battleships, andstihe#lly what they were jostling around. Now,
in 1986 with Goldwater-Nichols, the Chairman of flment Chiefs of Staff, for the first time in
American history and for the first time certainlytlwin the period where we’ve had a big army,
began to speak for the military in a single voi€olin Powell was the first Chairman of the
Joint Chiefs of Staff who saw this opportunity aedlly took advantage of it. In 1992 he wrote
an op-ed in th&lew York Times lecturing Bill Clinton, telling him, “You shouldhinvade

Bosnia, etc. and so forth.” Forget about the, “Dask, don't tell” business. This is a very bad
thing. And we see that once again with McChrygitstl getting up there and starting to publicly
tell the President of the United States what thé@ary strategies are.

Terry Moran
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57:28 General McChrystal in Afghanistan publicly said he—
Bruce Ackerman

That's right. | entirely agree with your descrgstiof what—
Brigadier General H. R. McM aster

It's important to read General McChrystal's spedmhthe way, like it was, word for word,
because that really isn’t what he did, in my vieliwvas in the Q&A period, and it was a general
guestion between a raiding approach to a comple@m in Afghanistan versus a more
comprehensive counterinsurgency approach. Andhéeexred it honestly, and it was not meant
to lecture anybody or to influence policy, | dobélieve, but we can disagree on that obviously,
Bruce.

Bruce Ackerman

| entirely endorse your description of the apprafairole of the military, but the question is
whether the emerging structure since 1986 acteadigited an incentive to do what is being
proposed here, and | do not believe that's sis gtopelling the Chairman of the Joint Chiefs of
Staff into a celebrity position. Notice as soorBakClinton wins, the chairman’s appointment
ends ten months after the term begins. Bill Chirgees this. He says, “Gee, | think we’re going
to appoint a new Chairman of the Joint Chiefs wehoat going to be a member of the Joint
Chiefs. I'm going to go down to the lower commamdl take John Shalikashvili. He seems like
he’s going to support my policy.” He’s a very costgnt fellow, mind you. He’s a very first-
rate military guy, but he was selected on politméeria. People notice these things. People
notice these things. This is another step in tigigization of the military. Another factoid and
then I'll stop. Between 1947 and 1980, becauseaiso a phenomenon of colonization of
formerly civilian positions by military men, thevilian secretaries—the Army, Navy, and Air
Force—between 1947 and 1980 there were 41 peophesdfind confirmed by the Senate.

None of them had served 15 years in the milit&fijteen percent had served five years. In the
period since '80 to the present, there have beemt-thke this number seriously—I think it is
23. Twenty-five percent of them have served foyéars in the military, and 40% have five
years. So | could give you numbers in similar im@ot things. For example, the head of the
National Security Council today is a four-star gahe
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Terry Moran
1:00:36 | want to get General Keane on this. The polititan of the military sounds scary.
General Jack Keane

Goldwater-Nichols. We don’t want to go too fararit, but it was basically designed to grow
officers so that they had more experience withrtbter services and competencies with them,
and we called that joint, the ability to operat¢hwather services as an army officer and to
operate in those commands with a degree of effatiss and not be a stovepipe for your entire
career. So that was basically it. But like anythiwhen you make some sweeping changes that
impact culture and the rest of it, there are sonstaikes made in that. There’s something here |
do agree with Bruce about. One of the things wlendih the Chairman of the Joint Chiefs is we
in a sense politicized the position because heegtincipal military advisor to the President of
the United States, quote-unquote. In the pagbihechiefs were the advisor to the President of
the United States. There were problems with tystesn as well. You may be surprised to know
that war is being prosecuted by operational commanith the theater. One of them is
McChrystal in Afghanistan, another one is Odierfibiey respond to a military chain of
command above them, in the name of General Petradasresponds to no four-star in the
military; he responds to the Secretary of Defen®Sed that’s appropriate. That’s civilian control
of the military. But what you may be surprisektmw is the joint chiefs and the chairman have
no operational oversight whatsoever of that theatsdl | think we’ve gone too far to remove
them because for the reason that you stated: rtheghcerned about their service primarily by
statute, but there is no statute that gives thamesaperational accountability for what is being
done in terms of the war. And the chiefs themselas a result of Goldwater-Nichols, have
even less influence outside their service becéweserincipal military advisor is the president. |
think most of us look at this to include congressideaders. | think that at some point we've
got to readjust this and bring this back into a enappropriate role for all of the joint chiefs and
make the role of the Chairman of the Joint Chie$s lof a political role, which by definition it
becomes today.

Terry Moran
We’'re going to do one more question, and then wgdiag to open it up for questions. We’'ll do
two questions for the Jennings Fellows, for everg of the general public. Since we have some

journalists here, for our final little round hest e turn on the media and the First Amendment
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in this situation, both on the battlefield and backne. ThéNew York Timesin 2005 and 2006
wrote a series of articles which disclosed previpsscret counterterrorism programs which
included a surveillance program of communicatidrad tvere coming into and out of the United
States and some financial programs having to dealbanks in Europe. These were top secret
programs that the Bush administration believed werg, very effective in fighting this long

war, and théNew York Times, after listening to pleas from the highest leva#lthe Bush
administration, published those stories, and w&alined about what is shorthandedly called the
Domestic Surveillance Program and the like. ArelNBw York Times went on to win Pulitzer
Prizes and all kinds of other things. Is that adything? And on the battlefield—I've been
embedded a few times in Irag and Afghanistan—tleaddig debate within journalism circles
about the role of the reporter on the battlefidltb we have to rethink both the role of the media
and even perhaps the First Amendment when wekentgahbout this struggle or is that alarmist?
General McMaster, do you want to take a crackaith

Brigadier General H. R. McMaster

1:04:56 What I'd like to do if | could is just place the gtion in just a little bit broader context
in terms of really the degree of transparency tioat exists in any war that we’re fighting. You
mentioned a negative sort of consequence with wWidath was compromising techniques that we
were using to fight our enemies in war. Rathenttadk about that specifically, which may not
be appropriate for me to do in uniform anyway,rther talk more broadly about transparency
in general being very good. And I think that &slly important for us to give access to the
media for all of our operations. In fact, | wouldver complain, and | don’t think many soldiers
anywhere would complain about bias in the medidnat’;you may hear is that the wars in Iraq
and Afghanistan are underreported, and there mswgth that happens that the American public
doesn’t see. So of course, you're going to se aflthe negative things, obviously, the
breakdowns in discipline and so forth. What you’'tisee is how every day soldiers are taking
additional risks to protect civilians. What youxdcsee every day is the relationships we're
building with populations who are so grateful tawvdahis pall of fear and intimidation lifted off
them as life comes back to normal after theseisitw) brutal, murderous enemies are defeated.
That's the story that we want to get out. Of ceursur enemy is very effective at propaganda
and disinformation. The best way to counter teahrough media transparency, | think, through
U.S. media and international media. So | am alhfiore reporters, more transparency. There’s
a downside to it, obviously. There could be bresabf security, but it's always been my
experience with every journalist who I've had thivipege to work with or to host temporarily in
Iraq that that’s not really much of a risk.
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Terry Moran

1:06:46 That's been my experience doing it as well, althgws | say, there are questions in the
media community about are you compromising youepwhdence by being embedded? I've
always found, while it is the ancient rite of evenidier to gripe, that no one holds back. There
is no Secretary of Defense sitting around out thesense them. The general and the specific,
the sense that transparency is part of our armaamehélso this more specific sense that there
are things we do and must do in this war that maytmeild or should not change the dynamic
between government and the media.

General Jack Keane

In my own view, certainly having the media on tlatlefield with our troops is a huge plus for
the American people. They have every right to seen through that narrow prism, what is
truly happening in putting those youngsters onttdfeeld for America’s values. And you have
the right to see that and touch it as much asiieanly possible, and the only way you really
can do that is through the media. So thank Gotave journalists who want to accept that risk
first of all, and you know as well as | that a nienbf them have given up their lives in taking
that risk and others have been seriously maimetl)ike our soldiers have been. So thank God
for all of that. Most all of us who have becomaders in the military welcome the media, want
them actually embedded in the organization so tkayodt just parachuting in and getting out but
they get to understand the human dynamics of vehatking place and maybe even get to
understand the people a little better. And | tmmbst journalists, experienced as they are, are
capable of doing that without biasing or prejudicthe situation. | don’t think that is really the
issue because | think that is done better tharcaogtry on the planet in terms of relationships
of our journalists and the soldiers who are fightamd rarely, if ever, is a journalist out there
going to put anything in print or say anything ibra@adcast interview that would put those
soldiers at risk. | cannot think of a single iremd myself, but I'm sure, given human events,
there are probably some.

Terry Moran
Geraldo Rivera drew in the sand the plan of ateaukgot kicked out of Iraqg.
General Jack Keane
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1:09:21 Yeah, that's one | remember. He got kicked outfarhile, but he’s welcome back.
Terry Moran

Although based on his reporting, if | were the eggehm not sure | would have— No, that's a
joke. That's a joke. Wait a minute. That's agok

Bruce Ackerman

My own belief is these embedded people are finee imMformation that they can provide to the
American people is extremely modest. One of tleaigfailures of American journalism is that
they’re not good at languages and, both in IragAigtianistan, especially Afghanistan at the
present time, that they can’t get around. So & wanted to say, “Does the thoughtful or not so
thoughtful reader of American press actually hagerase of what's going on in Afghanistan
politics?” | don’t think the answer is yes. I'ml &br the embedded journalism, but there’s only
so much that you can learn from a particular pextspein a particular place on the field. It's
good drama, good television, but | don't reallynthit's key. What is key, for example, is the
remarkable fact—and | still am really amazed bg-thihat we are presently fighting in Iraq
under something called a Status of Forces Agreenesgutiated by the Bush administration with
the Maliki administration. While it was being ndigded, it was kept secret from Congress,
entirely secret from Congress. | was an advisorgoime of the congressmen and indeed to
Senators Clinton and Obama at the time. This ageag which commits American troops for
three years, was never approved by the Congrdse afnited States, | should emphasize. We
found out about what the evolving negotiations wereause the Maliki government leaked
Arabic versions of the text to the Arabic-speakigdia and the Friends Service Committee, and
the Christian Science Monitor translated the Arabic in a horrendous way—moregydw them;

it was hard for me to understand the text—into &gl | gave this to Hillary Clinton and
Barack Obama. Ambassador Satterthwaite, who pregdémmself, said, “No, we are not going
to let you know what's going on.” And it was ordfter the agreement was signed by both the
ambassador for the United States and Iraq and Mhbbk it was officially published to the
Congress of the United States. Now, this is inbiled

Terry Moran
The role of Congress has been—
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Bruce Ackerman

1:12:45 But | mean, just to publish the thing.

Terry Moran

We want to go to questions. Very quickly, GenéflaMaster and General Keane, |—
Brigadier General H. R. McM aster

Okay, | just have one quick comment. | think yoderestimate the degree to which you get
access when you embed with U.S. units, first of @hey’re not on the field; we're in and
amongst populations, we’re working with Iraqi leegjdraqi police, Iragi army, Afghan police,
Afghan army, political leaders, and so you do geeas that way. You need to get there with
security, obviously, because our enemies are apgrat and amongst the population and are
targeting journalists. The most dangerous coursetomn would be not to embed journalists and
to rely on stringers because the stringers whanatfeose communities oftentimes are influenced
by our enemies, and | can almost read some storgsme print media and | know exactly that
the stringer is planting that propaganda from tiengy in American papers. It depends, | guess,
on the editor’s familiarity with the situation te lable to weed that out. But we have to
remember that the enemy is really operating vagngly on this battleground of propaganda
and disinformation, and so it is in our interesgiee the maximum sort of access to the media.
We don't lie; the enemy lies. The best way to eseptinose lies is to give access.

General Jack Keane

| just want to comment on what Bruce was sayingagdpened to be in Iraq during the time
when our negotiating team was doing some of thik thie Iragis on the Status of Forces
Agreement. Those negotiations were kept secrailfeious reasons because they were
negotiations. There was no intent to keep thahftioe American people. We had positions
ourselves, the Iraqgis had positions. If we expdbede positions and what the disagreements
were with the Iraqis, that would break down whatheéeve was a political relationship that was
being forged so we could come to a common agreearghget two leaders to agree to it. If
you’re going to open that up, that would, | thinkk the ability to have common agreement.
Maliki leaked it. He’s a politician, he was rungifor office, and he was taking a very strong
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stand about how finite American troops should beag, and he wanted to get political credit
for it.

Terry Moran

1:14:54 Right, he wanted that out there. Bruce is tallabgut the disempowerment of
Congress.

Bruce Ackerman
That's right. Senator Clinton couldn’t get it. idn’t the American people.
Terry Moran

All right. We'll start right here with a questiorRlease, if you would just state your name and
fire away.

Unidentified Female Speaker

Professor Ackerman, | was taken by your proposatedting new structures and also the fact
that you are basically saying that words creathtyethat language creates reality, and
therefore, instead of calling it war, we shouldtstaming it a state of emergency when there are
attacks here. I'm wondering, did you fully explieavhat you were talking about in terms of

new structures? Is that one example? Do you bawveral ideas? And I'm also wondering what
the generals think about that. And part two thp#g of this, in parentheses, what do you call
what’s going on in Afghanistan and in Iraq? Areythvars? Have we declared war? What
should we call those? Conflicts?

Bruce Ackerman

All of law is words. | have a book call@&gfore the Next Attack, which tries to talk about how
we should think in terms of these temporary emezigsn that during these terrible incidents in
our future we should engage in extraordinary messsand that the challenge is to bring these
measures to an end and go back to normal. Nowmigilet also want to redefine the normal. |
have quite a few such things, but | definitely adidve that the John Yoo memo kind of thing is
a structural failure and that we should redesignvihy the executive interprets the Constitution.
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Terry Moran

1:17:03 There’s a strategic question in that answer, anchéeask our military. Could you fight
this war, could we win this war, could we succdeald approached it as a state of emergency
when there’s been an attack and the presidenargept extraordinary powers and then we try to
return to some kind of new normal? Or is this mgaign, a sustained campaign?

General Jack Keane

Bruce, would you answer the second part of hertopretor her because she asked you about
Afghanistan and Irag and how you would describeseho

Bruce Ackerman

Yes. |think we won the wars in Afghanistan areblr That is to say, Mullah Omar is no longer
the head. We won them very dramatically and effebst, and now what we are is in alliance
with very rickety states, more rickety in Afghaiaistat the present than in Irag, and we are
fighting in Afghanistan, for sure, in a civil walt’s very important from my perspective,
although these labels aren’t too useful, to distisig between al-Qaeda, which does have a risk
to our national security, and the Taliban, whichnsactive participant in a civil war that is of
problematic concern to the homeland, in my view.

Terry Moran
There’s your answer. If you want to comment, geaah
General Jack Keane

| want to comment following this discussion. Wepdsed two regimes, Irag and Afghanistan,
for our national objectives. We don’t want to gifi why that was; | think we all know the
reasons. But those regimes were deposed, SaddaseiHs in Irag and the Taliban regime in
Afghanistan, for different reasons. In both casesents in those societies chose to regain
power: Saddam Hussein and his thugs’ former reg@i@m@ent organized a major movement to
do that, and they were aided and abetted by tigaala, which was a foreign intervention force,
and the Taliban in Afghanistan, not a homogenoasmto be sure, and H. R. mentioned some
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of the variations of it, initially aided by the @aeda but not much now. We as military
practitioners look at that as an insurgency trymgegain power for whatever the reason, address
the grievances of that government that’s in powed use armed violence to achieve that. What
we’re doing is a counterinsurgency, and by defnitit’s a war. What | have trouble with Bruce

is | think he’s saying to us the al-Qaeda, whotisaasnational organization not wedded to a
particular country, when we’re fighting them indras a foreign intervention force, | believe it's

a war. It meets his definition. When we’re figigithem in Afghanistan, it's a war. But when
they kill 3,000 Americans here and go back somepéa they're difficult to get a hold of and
they’re moving from one country to another, the @ass of the United States has authorized the
president to kill or capture them wherever they mayecause of what they have done to us and
what they could do to us. That gives him specialgrs to do that. We believe we’re fighting a
war against that enemy, even though at times itiw&gq, in times it was in Afghanistan, some
of it’s in Pakistan, some of it's in other placéd/e do believe that meets the definition.

Terry Moran

1:21:08 Okay. We’'re going to go to another question h&eht here.

Unidentified M ale Speaker

First off, | want to thank the panel for speakiogis tonight. This question is for all three
panelists. General McMaster, you mentioned thessty to set your objectives ahead of time,
and presumably, that imperative applies to watates of emergency or whatever conflict and
however you describe it.

Brigadier General H. R. McM aster

In the military, we're going to go no matter whaituycall it. We're going. Do you know what |
mean? Go ahead.

Unidentified Male Speaker

So I'm interested to know what are the objectiviethis conflict and how the three of you would
define those and how we achieve them to end the war

Brigadier General H. R. McM aster
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1:22:01 It's a really important, important question becawse is waged to achieve policy goals
and objectives. | think there is a tendency somesito equate war to just military operations,
and this was one of the problems going into Afgktam and Iraq, | think, is that in the 1990s it
became very popular to think in terms of this retioh in military affairs, if you've heard that
term. And this sort of bled over into kind of theghodoxy of defense transformation. And the
idea was that because of America’s technologigadlsgities and significant advantages,
especially in the area of surveillance, techniotdlligence, and precision-guided munition
technologies, that we could wage future wars cheaplickly, low-cost, mainly at standoff
range, and it had reduced war to kind of a targetxercise. But what it did is it depoliticized
war. It considered war outside of the politicahlgoand objectives you have to achieve in war,
and it also dehumanized war and neglected the smdpsychological and cultural dimensions
of conflict. And so that misunderstanding, | thindally helps explain the lack of planning in
certain areas, integrated civil-military plannigy, those wars. So if you say war is waged to
achieve policy goals and objectives, what are olicy goals and objectives in Afghanistan and
Irag? They're very clear. They've been articulatery clearly by our civilian leadership. The
key now is if you want to have an Iraq that is seauhere you have sustainable security and
stability and a country that doesn’t prey on its#&t’'s not a threat to its neighbors, that daesn’
develop weapons of mass destruction and so for#hrd we are interested in what happens
after the fall of the Saddam regime. We went to wi¢h that country in 1991. We've spent 13
years containing that country. We went to warreaat the government in 2003. We ought to
care what happens next. So the continuation ofvllras to achieve a political outcome and the
kind of stability there consistent with our intesethere and in the region, and we ought to just
be straight up about that. It's the same thingfghanistan. In Afghanistan the problem began
it was, as General Keane said, a safe haven ampbduyase for those who committed mass
murder against our citizens on September 11 ambog of other nations. The reason a
continuing effort there is still connected to tisabecause this enemy seeks the safe haven and
support base. We know that from the Federally Aulstéred Tribal Areas in North-West
Frontier Province in Pakistan and in areas lik€@men as well, the enemy has used those safe
havens and support bases to plan attacks againsbontry. So the effort to help Afghanistan
stabilize, to provide security for its own poputatj to develop a monopoly on the use of
coercive force within that country, to establisbhdbgovernance and address the needs of the
population to meet their basic expectations, whieh by the way, very basic in Afghanistan and
have mainly to do with security, that is still ainnected with denying this enemy the safe haven
and support base, and it would be this same dyntéraiexisted in Afghanistan prior if this
nihilistic enemy or organization were to gain cohtrAnd we have to remember this is an
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explicit goal of the enemy we’re fighting, okayawahiri has said that, “We need to control
territory.” You see them trying to do it. You séé& Yemen, you see it in Somalia, you see it in
Afghanistan, you see it in Pakistan, you see #lonthern Tajikistan, you see it in Indonesia, you
see it in the Philippines. They've got to consome territory. And | could go into what their
strategy is militarily, but | think there is cenéy a clear way ahead. If you look at General
McChrystal’s strategy and the civil-military appobethat NATO is taking in Afghanistan, there
is now a clear strategy. | think that what we die American public as military is to help
explain how the risks our soldiers are taking dreldacrifices they’re making are contributing to
objectives that are worthy of those risks and §aes, not to advocate for policy. | could go on
more about this. Great question.

Terry Moran
1:26:12 That's the bottom line. It is a great questiorowto we know when we win?
Bruce Ackerman

As General Keane was saying, there really are ffferent questions here. Is our continuing
intervention in the counterinsurgency, which istheoword for civil war, in Afghanistan? Yes,

it is. That’s what lawyers say when there are gnaups who are well organized militarily and
engaged for control over the same territory. Thaty definition of a civil war at least. And the
talk of an enemy invites that kind of thing, andttk fine. And having won the wars in
Afghanistan and Iraq, whether we should continwefise policy that reasonable people can talk
about. Those wars will come to an end. The pibiait General Keane was making is the
fundamental one. There is also the privatizatioviaence by small groups with more and

more power to them. This problem is not goingdme to an end, not going to come to an end.
There are too many crazy people in the world. Phidblem has to be managed with the
strategic use of force on occasion. But I'm a pragst in the sense that it's much more
important to be clear about the distinct charastehese different problems and design
structures to respond to these different problehfisgive you some ideas; someone will have
better ideas. It's just that we can’t confuse trehas special cases of the same thing called war.

General Jack Keane

1:28:20 To get back to your question, in both countries-¢-mad Afghanistan—the political
objective is a stable, secure country or envirortnadrere the military and police are capable of
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protecting the people from internal threat and &lsm an external threat. To achieve that
requires military-civilian objectives in supporttbfat political objective. And what the debate in
this country is that took place just recently artthithe president engaged in with all of his
advisors was when do we have the objective andtthgegy right at the first instance? Are we
pushing on the right buttons in terms of what watta achieve in Afghanistan? Secondly,
what should be the military strategy to achieveséhgoals? And there was considerable debate
over that. What he selected was to put in placguaiterinsurgency strategy as opposed to the
strategy that we had before that. And the strabegggre that was focused principally on a
counterterrorism strategy, which is jargon for gpaiter terrorist leaders principally and training
the Afghan National Security Forces and attemptiingrovide operations against the Taliban or
against the al-Qaeda. The counterinsurgency giratees not make the enemy the center of
gravity, which the previous strategy did. It makies people the center of gravity so that every
operation that you're going to conduct is throuigh prism of what is its effect on the people?
Which means the military commander at a low compamgmander level or at a general officer
level will at times decide not even to executedperation because it's too much risk in terms of
its adverse impact on the people. And that isinigiftundamental change in Afghanistan, and it
deserved to be debated. Why? Because it drivéiseupumber of forces to execute that
strategy. If you do the other one, you can daitih wonsiderably less. The problem with the
other one was every six months the situation wshgeworse, and it didn’t look like that
strategy was going to be viable. For three yeatsaig we tried a similar strategy, and it was not
viable. So there was a powerful argument, | thinknove to the military strategy, which is
counterinsurgency, to achieve the political goah stable, secure Afghanistan which is capable
of protecting itself from an inside threat as vasdlan external threat, which means we must
transition to the Afghan National Police and thgldn Army so that they can do that
protection. And the faster we’re able to transitio them so that they can do it is what is in
play. The problem is the level of violence is sghithey’re not capable of doing it. We have to
help bring that level of violence down.

Terry Moran
Okay, let’s go up here.
Unidentified Male Speaker

1:31:24 General Keane, you have been repeatedly menti@tiogt the war and looking into
the topic which Terry as well as Professor Brucatmeed about the Long War, the waor
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with the Constitution cannot go in the presentatiin. Of course, this can go as far as the
situation is concerned, but asking you if this &, which you said has been declared, do you
call it, looking into the Long War, that it's theginning of the Third World War because it's the
war for a generation which is going to be foughnd if it's a war, will you allow the
international interventions of organizations likdl@nd others to really take part in it because
U.S. is also one of the signatories to all thetiesa Professor Bruce, | would just ask you that i
you say that this is not a war, how do you defimegroportionality of the weaponry being used
as you define the war, the civil war, or the nemntéor it? To the intimate question of Terry
about the interrogations as well as the arrestiseopeople, you said that yes, we have been
arresting people in Afghanistan and Irag. How da gefine them there? Do you call them
prisoners of war or simply detainees? And unddckvlaw do you keep them arrested?

Terry Moran

Thank you for that, and let’s take that last onedose that is an interesting question. Are the
detainees in Afghanistan and Iraq prisoners of war?

Brigadier General H. R. McM aster

It depends on if they can be transitioned intoAfghan system. | haven’'t been in Afghanistan
for a couple years, so | don’t know how it's evalginow. | know the goal though is whenever
there is a security detainee taken into custodgiet@lop enough evidence so that it can stand up
based on Afghan law, and then the idea is to tti@nsas many of these detainees as possible
into the Afghan system as much as it can bearcalige one of the problems, obviously, is in a
counterinsurgency effort, in an insurgency the en@rgets judges, targets the legal system, and
so all of the institutions of the Afghan governmareg under some degree of duress. And so it
depends on really the maturity of local systemsad As you know, there’s sort of a hybrid

system in Afghanistan where you have tribal lavt #pplies as well as national law, so it
depends on the maturity of those systems andyfhiage the police, the jails, the courts, and the
prisons to be able to establish. And this is dy@aportant battleground, both in Iraqg and in
Afghanistan, is this establishment of rule of law.

Terry Moran

1:34:28 So soldiers under your command, if they grab somglad a site that’s got a gun,
they’re not a prisoner of war.
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Brigadier General H. R. McM aster

One of the things we have to do is resolve thisigodus legal status over time. The way we're
doing that in Afghanistan and in Iraq is to tryd@velop the indigenous systems. And as Bruce
said, one of the things | agree with what he saihie of the roles of the military is to get this
down such that it is a law enforcement problenthst the enemy is defeated such that these
enemy organizations can no longer effectively paitheir strategies, that the state and the
security forces and the rule of law system in tlagesis strong enough to bear this burden.

Terry Moran

Great. If you don’t mind, I'm going to let that bee question, and we’re going to move on over
to here.

Unidentified Male Speaker

General Keane and General McMaster, when the myilgdvises the civilian officialdom, do

you ever take into account the total cost of thiqat being pursued? The Iraq war has cost, to
date, $710 billion, Afghanistan $256 billion. Thational economy right now is in the toilet. |
don’t think anybody will disagree with that. Sovwhéar do we go? At what cost do we pursue
these military objectives that are laid out? Yauy that we have handily won the war in Irag and
Afghanistan. | say to you what is it we have wamng again, at what cost?

Terry Moran

The cost question is a very interesting one. \ithtie responsibility of the senior officers in the
military to take that into consideration?

General Jack Keane

| don’t think | said we won the war in Iraq and Afpistan. We're still dealing with the realities
of that. I think Iraq is becoming a relatively gee situation with hopefully political stability
around the corner. We’'ll see; we have a natiolegitien.

Terry Moran
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1:36:49 Cost.
General Jack Keane

I’'m just correcting his statement, okay? Thank.ydund in the war in Afghanistan | never said
we won a war. We just devised a policy that holbefuill help us win that.

In terms of financial cost, certainly all those remncome out of the Department of Defense
budget, so there’s not a senior leader who is ealig with financial cost. When we go to war
and we’re formulating a strategy to go to war—soawhis asking us, as H. R. said, rightfully
so—we don't pick the place and we don’t chooseothjective, but someone tells us to execute.
We put before our leaders what does that mean to esecute that policy that you just
formulated, what is the size of that operation, loest judgment in terms of what the duration of
that operation will be, and what the cost of thagration will be. And we also try to make some
attempts—certainly, it's something we’'re all vetgse to—in what is the risk to the human lives
that we’re committing to that operation? So absij) yes, that is put in front of leaders in
some level of detail in terms of what that is. Wgb even further with that in terms of
presenting different options that they may warddtect in terms of the benefits and risks
associated with those options and then let thenerttak decision.

Bruce Ackerman

One of the big constitutional problems about hoviverdeen financing these wars is that we've
been financing them on emergency appropriatiomssiéeent Obama says he’s going to stop
that; we’ll see whether that’s true. I've been king with Congressman David Wu on a
proposal—we’ve written quite a few op-eds alongthknes—to set a numerical amount—Ilet’'s
say a billion dollars—for Iraq rather than confriogt Congress with very micro choices: “You
have to give us $50 billion more; otherwise th@p®won’'t have armaments.” And of course,
when framed in this way, the Congress is goingote yes. So we should set a numerical target
contemplating these big questions that you wessng sir, and then as we get close to the
target, we should reauthorize the war or termirtat®/e don’t have a good structure for asking
the right questions. As you can see, this seerhs the light motif of my life.

Terry Moran
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1:39:30 A lot of those questions are not being asked ingtess. We're going to have a couple
more questions here. Who's got the mike? Right.h&here we go.

Unidentified Female Speaker

I'd like to ask General McMaster and then also cdraek to General Keane whether you think
the torture issue and the issue of how to condietriogations has really been resolved within
the military and resolved no matter which civiliadministration of whatever party should be in
power. And one of the reasons | ask this is, askymow, many people believe that it was
political pressure from the civilian side involvedwhat came down in Abu Ghraib. The
commander of Guantanamo was deliberately transféoreommand at Abu Ghraib. He was
never reprimanded—Geoffrey Miller, | believe hismawas—and there were many questions
involved there, not the least of which is whetlner individuals who were finally imprisoned
were simply scapegoats or even the female commandwre were political pressures there that
went beyond and around the commander. So how ddogi at this now? And were there
another administration that produced a Yoo doctrvauld the same questions be brought up
and would the Army know how to deal with it? Arohicurious to ask, General Keane, whether
you really think that the investigation that todkqe resolved who was responsible for the
misdeeds at Abu Ghraib.

Brigadier General H. R. McMaster

First of all, thanks for the question. The Armstbbne quite a bit to adapt to the demands of
the wars in Afghanistan and Iraq. As | mentiondtjnk largely because of this orthodoxy of
defense transformation revolution and military effawe may not have been as prepared as we
ought to have been for operations in and amongspadpulations, for operations against the kind
of brutal enemies that we’re facing, the ambigoityhose circumstances broadly from a cultural
perspective plus from a perspective of fightingritd who we’re capturing and interrogations and
all these other demands. But I think the Army &dapted extremely well to that, and | don’t
think it would matter, really, from administratiom administration. Of course, law constrains
us—the Geneva Conventions, the Uniform Code oft&tii Justice—but those only constrain
people—laws do—only as long as they’re enforcedsdiong as they’re on the books. What |
think constrains us more than anything else isvalures, our values as an army, our professional
military ethic, our warrior ethos. And so whatidek us as soldiers and our behavior are mainly
our expectations of each other, and | think thatAlhmy has really taken a hard look at how to
make sure that we use applied ethics educatiomhutits we have discipline and expectations
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of each other in terms of our code of professi@oalduct, and | don’t see that changing. | think
our army is getting stronger every day in that @mntion as we prepare soldiers for the ethical,
moral, psychological demands of these very cometestronments in Afghanistan and Iraq by
studying the culture, studying the history, develgpempathy for the population, really
understanding that the murderous acts of this er@mmgot be justification for less constraint on
the use of firepower but instead we have to appiypdwer with greater discrimination to protect
innocents. So | think that the Army has come areexely long way and adapted very quickly
based on the demands of these conflicts as they ngeealed to us.

Terry Moran
1:43:18 General Keane?
General Jack Keane

The issue at Abu Ghraib and Guantanamo and thieoredaip between the two is an interesting
one. I'm privy to some of this. Secretary Rumdfehs very frustrated by the fact that we had
tens of thousands of detainees in Iraq and a paofihtelligence coming out of that. We had a
small population—less than a thousand—in Guantaridayy and we had some rather
significant intelligence value that came out oftth&here was no interrogation policy or no
under-the-table interrogation policy that operate@Guantanamo Bay. Nonetheless, it became a
public relations nightmare for the United Statéhat’s a fact. General Miller, who | had
something to do with him being placed in Guantan®&ayp to improve the efficiency and
effectiveness of that place, what he did was halj¢the military guards involved in intelligence
gathering, where in the past they were not; jusirlkerrogators were. And he said, “That
doesn’t make any sense. After we take X out, ragate him for two hours, and he goes back to
the population, who is talking to him? What is to@versation about? Why aren’t we
monitoring that because there’s huge transferfofiation, there’s coercion enforcement
taking place. You should be providing all of thathe intelligence people.” That was his major
contribution that he made. He was brought post-@buaib because he was so effective in
terms of the order, discipline, and effectivendsssing the entire U.S. military presence to
gather intelligence. Rumsfeld was trying to fiatth Abu Ghraib came. There’s been this
implication that because he was putting pressurta®igenerals to get more intelligence out of
that detainee population that therefore that matefeitself into interrogation policies that were
in fact abusive. There have been interrogatioicigs that were abusive. | don’t believe in my
own mind it was driven by that. What took placéiou Ghraib fundamentally was abuse of the
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prison population by the guard population. Theyeasent there to do another mission. They
had never been trained to be a guard populatiahwendidn’t train them in some of the
psychological aspects of the dehumanizing of thgufation, which is a significant thing that
takes place in our own prison systems. I’'m notimglkexcuses; I'm just trying to explain what
happened. That abuse took place, and that chaionefand there was not sensitive to the
potential for that abuse over time and manifestetthdose horrible incidents, which were clearly
prison abuse. That was no interrogation abuséwhsa prison abuse, and | think that issue got
way away from us in terms of policies that werevithg abuse of interrogations and abuse of
prisoners. That connection has never been alile tnade, and many people tried to make that
connection, and it has not been made. Rumsfaid&ration was, “What is the difference here?
I’'m getting this value from such a small populatiand I'm getting very little value here.”

Now, did we resolve this in terms of ourselves?s.Yl terms of the United States military, we
went through how did this happen? How did a uaisdmething like that and be so ineffective?
We did have some abuses on the interrogation Isidghey weren’t a matter of policy. How did
that happen and why did it happen? Those peopie Ibeen held accountable for all of that, and
we have gone through education and training ingidéJnited States Army to make certain that
everybody understands what our policies are and proper supervision and execution of that
policy is.

Terry Moran
1:47:31 Okay, our last question. Right here.
Unidentified Female Speaker

My question is probably more for the generals &m Awould be interested in hearing Professor
Ackerman’s view. There have been a lot of repootaing out that the lack of Arabic and Farsi
translators on the front lines of these wars igsane, and | even heard a report that there was a
backlog of government data that included plan®ftf that had not been translated. So with
that in mind and, of course, with the title of dalk on the Constitution, I'm wondering what
your thoughts are on “Don’t ask, don’t tell” consithg that since 1998, 30 Arabic and Farsi
translators have been discharged from the Armyusscaf it.

Terry Moran
1:48:17 There you go, General. There you go.
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General Jack Keane

H. R. doesn’t want to go near that for sure. OoriDask, don't tell” | supported the “Don’t

ask, don'’t tell” policy when | was on active du&nd I'm still supporting it. | will change that
position if operational commanders like H. R. bati¢hat it's not going to break down the
cohesion of our fighting organizations by havingrnosexuals serve in those fighting
organizations and be public about it. That wasesence of it. This is not an equal opportunity
issue with the United States military. It is natequal opportunity organization. It's an
organization that has a mission to win on a bagligf and it has to train organizations to be
successful. And the only way that we can get petpperform under that high degree of stress
is they have to care about each other and theytioavest each other, so much so that the
psychological variable that's operating to keep tivt functioning under tremendous stress and
going forward and doing what it needs to do is thatindividual soldier does not want to let
down their fellow soldiers. And that gives thaldser the courage to overcome their fears. It's
the basic training crucible. So the cohesion af tirganization is paramount to us. It's one of
the reasons why in those fighting organizationgda&ot have women serving in those fighting
organizations because we believe—our judgmentushsthat introducing women into a
fighting organization is a cultural norm that'’s yelifferent and would be difficult to maintain
that same level of intense cohesion that we neédve; that there could be breakdowns in trust
by favoritism, etc. That is the basic premise D't ask, don’t tell” in terms of its application
to the military, and I'm still supporting that uhitihear from operational commanders like
General Ray Odierno, like General Dave Petraekes Stan McChrystal because they're
operating that force in the field, and | left thisny in 2003. So if there’s something different
happening out there, | want to hear them say it & of right now, | still support it.

Terry Moran

Can you take a crack at this?

Brigadier General H. R. McMaster

Obviously, it's a policy decision. Our senior leaslare speaking and are looking at it and are
doing it with the analysis so that they can prowuiugr military advice as part of a policy
decision. And the one thing our army is really @b, | think, is responding to whatever the

policy is and doing the best job to implementliknow that there are some concerns in some
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guarters at times about civil control of the mitjta Is the military going to push back? | really
don’t see that as a problem. 1 think that whatelkierdecision is that the military leadership will
do its best to implement that decision. And gairiKk, as in all other policy issues that involve
senior civilian leaders consulting the militaryyitcontrol of the military exists in the executive
certainly within the Secretary of Defense, thel@wi secretaries of the services, and the
president, but it also exists in the Congress. #adssues like these and issues of war where
military officers have to provide their best advtoeboth. The difficulty is if an issue is

politically charged, you don’'t want officers to esothe line between giving their best advice and
advocacy for a certain policy. You just have teegyour best advice and then allow the
Constitution to work in terms of developing theipgland telling the military what to do.

Todd Brewster

1:52:12 I'd like to say thank you to everyone, thank yowto panel, and | hope you enjoyed it.
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